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QUOTES ABOUT THE FREEH REPORT
FROM THE ATTORNEYS OF FORMER PSU OFFICIALS
“You should be aware that much of the information in the Freeh Report is factually
inaccurate as it relates to Ms. Baldwin, and no one should draw conclusions until all the
facts are known As Judge Freeh made clear in his Report, no one, not even his client, the
University, had an advance copy of the Report so that inaccuracies could be corrected. Ms.
Baldwin was never given the opportunity to review the content of the interviews that she
provided to Judge Freeh’s agents so that any mistakes in note-taking or understanding
could be corrected.”1
-- Charles A. De Monaco, Attorney for Cynthia Baldwin
"Since the Attorney General's office prevented Louis Freeh and his team access to critical
witnesses with full knowledge of all of the facts, the Freeh Report is not fair, full, accurate
or complete. Absent the opportunity to interview critical witnesses, including, but not
limited to Mike McQueary, Chief of Police Tom Harmon and former Assistant District
Attorney Karen Arnold, the Freeh Report, like the Grand Jury Presentment, does not
provide a comprehensive rendition of the facts.”2
-- Thomas Farrell, Attorney for Gary Schultz
“The Freeh Group was limited in its investigation by lack of subpoena power and the
reluctance of many people to be interviewed. Therefore, the Freeh Report has limited
impact on the defense of Tim Curley. At the request of the Pennsylvania Attorney General,
the Freeh Group did not interview critical witnesses such as Mike McQueary and others.
The result is a lopsided document that leaves the majority of the story untold. Thus, the
conclusions reached in the Freeh Report are based on an incomplete record.”3
-- Caroline Roberto, Attorney for Tim Curley
“A careful review of the evidence alleged to support the scathing conclusions drawn by the
SIC reveals that the Freeh Report falls short of being an “independent, full, and complete
investigation” of the response of PSU officials to the allegations regarding Jerry Sandusky.
The Report strives to create the appearance that it is a fair and comprehensive review of
voluminous evidence. In actuality, SIC failed or was unable to interview nearly every key
player in the relevant events, had limited access to PSU emails from relevant time periods,
failed to evaluate the reliability of witnesses, and neglected to investigate facts that
contradict the predetermined findings against Spanier, Curley, Paterno, and Schultz.”4
-- The Honorable Timothy K. Lewis, Attorney for Graham Spanier

1

Former President Graham Spanier Speaks, The New Yorker, August 22,2012
http://philadelphia.cbslocal.com/2012/07/12/curley-schultz-call-freeh-report-one-sided/
3
Id.
4
http://espn.go.com/photo/preview/!pdfs/120822/espn_pennst_critique_of_report.pdf
2
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QUOTES ABOUT THE FREEH REPORT
FROM THE PATERNO REBUTTAL5
“The lack of factual support for the SIC’s inaccurate and unfounded findings related to
Mr. Paterno and its numerous process-oriented deficiencies was a rush to injustice and
calls into question the credibility of the entire Report.”
-- Former U.S. Attorney General, Richard Thornburg, February 10, 2013

“The SIC failed to properly factor the dynamics of acquaintance child sexual victimization
cases into their investigation. Consequently, the SIC misinterpreted evidence and behavior
and reached erroneous conclusions. Any investigation will reach the wrong result by using
the wrong approach and by interpreting the facts through the wrong filter.”
-- Former FBI profiler, Jim Clemente, February 10, 2013

“I have not seen evidence supporting a conclusion that Joe Paterno had acted in bad faith,
nor have I seen evidence supporting a conclusion that he has ever been a man who lacked a
genuine concern about the wellbeing of others — including the wellbeing of children.”
-- Physician, Psychologist, and Psychiatrists at Johns Hopkins Hospital, Dr. Fred
Berlin, February 10, 2013

“The Freeh Report is a profound failure. It isn't a little wrong on the minor issues. It is
totally wrong on the most critical issues. That the Board and the NCAA relied on this
report, without appropriate review or analysis, is a miscarriage of justice.”
-- Paterno Family Lawyer, Wick Sollers, February 10, 2013

5

Paterno: The Record, http://paterno.com/Default.aspx
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TWENTY CRITICAL ERRORS/OMISSIONS IN THE FREEH REPORT
The following list is provided to quickly identify some of the most critical errors and omissions
in the Freeh Report. The list of errors and omissions is not all inclusive, but identifies many of
those which were used by the NCAA as a basis for levying sanctions and Freeh’s press
conference remarks. The errata6 published with the Freeh Report did not identify any of the
errors contained below; therefore these errors remain the record today.
The Freeh Report:
1. Omitted Federal and state laws regarding the confidentiality of child abuse reports.
2. Incorrectly found that Paterno, Curley, and Spanier knew the details of the 1998 investigation
(none of the e-mails used as evidence contain any details about the investigation).
3. Incorrectly found that Spanier failed in his duties by not informing the Board of Trustees
about 1998 (based on the Standing Orders of the BOT, the e-mail evidence, Spanier’s travel
schedule, and his statement – Exhibit 2J - he did not know of the investigation).
4. Incorrectly found that Paterno, Curley, Spanier, and Schultz were kept informed of the 1998
investigation of Sandusky (e-mail evidence shows they were not kept informed).
5. Incorrectly found that Paterno and Curley provided Sandusky with access to facilities for
conducting programs for youth (access was granted by PSU’s Outreach Office).
6. Constructed an incomplete timeline of Sandusky’s crimes.
7. Did not investigate the claims by Gary Schultz and Wendell Courtney regarding contacting
Centre County Children and Youth Services (CYS) about the 2001 incident.
8. Did not address the changing testimony and non-specific information reported by Mike
McQueary regarding the 2001 shower incident.
9. Omitted the testimony of Dr. Jonathon Dranov regarding the 2001 incident.
10. Incorrectly characterized e-mails as “cryptic” and “unique” to the 2001 shower incident.
11. Incorrectly concluded that Schultz, Spanier, and Curley had agreed to report the incident to
DPW, but Paterno changed the plan.
12. Incorrectly concluded that PSU failed to report Sandusky in 2001 to avoid the consequences
of bad publicity.
13. Did not investigate the potential conflict of interest issue between DPW and The Second
Mile that was mentioned by police chief Thomas Harmon during the 1998 investigation.
14. Incorrectly stated Paterno, Curley, and McQueary should have reported the 2001 incident to
comply with the Clery Act.
15. Incorrectly found that Paterno did not report the 2001 incident immediately because he didn’t
want to interrupt anyone’s weekend (Paterno informed PSU officials on the weekend. In
addition, Paterno’s schedule reveals that his out of town travel delayed his report by a day).
16. Incorrectly recounted the trial testimony regarding the Fall 2000/Victim 8 incident.
17. Did not critically analyze testimony in the Fall 2000/Victim 8 incident.
18. Incorrectly stated that Victim 6 was assaulted (Sandusky was acquitted of that charge).
19. Incorrectly stated that Victim 7 was assaulted (Sandusky was not charged with assault).
20. Incorrectly stated that Victim 5 was assaulted (Sandusky was acquitted of that charge).

6

http://progress.psu.edu/assets/content/Louis-Freeh-Report-on-Penn-State-ERRATA-SHEET.pdf
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DISCUSSION AND SIGNIFICANCE OF THE TWENTY ERRORS & OMISSIONS
1. Omitted Federal and state laws regarding the confidentiality of child abuse reports.
Discussion: Public Law 93-247, 42 U.S.C. § 5106a(b)(2)(A)(ix) requires states receiving federal
grants under the Child Abuse Prevention and Treatment Act (CAPTA) to preserve the
confidentiality of child abuse reports to protect the identity of the child and the parents.
The Pennsylvania Protective Services law, Pa. Code 055 § 3490.91 also contains a provision that
limits the information that can be released by county and/or state officials pertaining to the child
abuse investigations. In accordance with federal and state law, Dr. Spanier, Timothy Curley,
Gary Schultz, and Joe Paterno were prohibited from learning the identity of the child involved in
the 2001 shower incident.
Significance: The Freeh Report characterized PSU officials’ lawful behavior as a “striking lack
of empathy for Sandusky’s child victims.” The NCAA characterized this lawful behavior as
“inactions of members of leadership…that allowed Sandusky’s serial sexual abuse.”
2. Incorrectly found that Paterno, Curley, and Spanier knew of a criminal investigation of
Sandusky in 1998.
Discussion: The text of the e-mail evidence (Exhibit 2, page 7) reveals that few details about the
investigation were revealed to Tim Curley and Graham Spanier by Gary Schultz. In addition, he
1998 police report of the investigation is labeled as “administrative information” and not a
criminal investigation. The Freeh Report does not provide any evidence that an official other
than Schultz reviewed the 1998 police report or considered the 1998 investigation to involve a
criminal complaint.
Exhibit 1: 1998 University Park Police Report - Excerpt

Significance: The incorrect evaluation of the e-mail evidence resulted in the SIC incorrectly
determining that Penn State officials other than Gary Schultz knew the details of the 1998
investigation. This finding was used by the NCAA for the vacating of Penn State University’s
football program’s wins back to 1998.

6

Exhibit 2: E-mail Communications Related to the 1998 Investigation
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3. Incorrectly found that Spanier failed in his duties by not informing the Board of
Trustees about 1998.
Discussion: The Freeh Report incorrectly found that Spanier had knowledge of the 1998
investigation and should have informed the Board. The first e-mail (Exhibit 2A, below)
contained no details about the subject of the investigation.

This e-mail was the only evidence provided to demonstrate that Spanier had knowledge of the
1998 investigation and that it would have given him grounds to inform the Board of Trustees at
the mid-May 1998 meeting. Moreover, the Standing Orders7 of the PSU BOT do not require the
President to provide briefings on pending legal matters to the Board. Legal matters are discussed
in the Executive Session and are briefed by the PSU legal counsel. Based on the evidence, this
finding is unsubstantiated.
Significance: The Binding Consent Decree Imposed by the National Collegiate Athletic
Association And Accepted by the Pennsylvania State University (“Consent Decree”) states that
Penn State officials should have informed the BOT of the 1998 incident.
4. Incorrectly found that Paterno, Curley, Spanier, and Schultz were kept informed of the
1998 investigation of Sandusky.
Discussion: Exhibit 4, on page 28 of this report, is based on the 1998 police report and the
communications referenced in the Freeh report. The exhibit demonstrates that Schultz, Spanier,
Curley, and Paterno were not kept informed of the 1998 investigation. According to the 1998
police report, there were eleven significant events during the 37 day investigation, of which:


7

four were directly reported to Schultz (two discussions at the outset, one update, and one
notification of closure);

http://www.psu.edu/trustees/pdf/standingorders.pdf
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three directly reported to Curley (one discussion at the outset, one update, and one
notification of closure);



two directly reported by e-mail8 to Spanier (one at the outset and one at closure)



zero directly to Paterno.

Furthermore, after the first two days of the investigation, only Curley and Schultz received an
update. The evidence shows that these men were not kept informed of the investigation.
Moreover, there is no evidence to support Judge Freeh’s press conference statement that Joe
Paterno “followed the investigation closely.”
Significance: This finding was used to support the Consent Decree that stated PSU officials
concealed Sandusky’s activities for over a decade. The findings are without merit based on the
e-mail evidence and the timelines of the crimes demonstrated on page 10 of this report.
5. Incorrectly found that Paterno and Curley provided Sandusky with access to facilities
for conducting programs for youth (access was granted by PSU’s Outreach Office).
Discussion: Evidence (Freeh Report at 36) indicates that the provision of access to the
University facilities to Jerry Sandusky for youth programs was not provided by the Athletic
Department, but rather through PSU’s Outreach and Cooperative Extension office, whose
activities included running various youth sports camps up until November 2010. The Freeh
Report made several citations to the role of the Outreach and Cooperative Extension office’s role
in administering sports camps and policies pertaining to the protection of non-student minors.9
The Athletic Department drew up the agreement10 that permitted Sandusky to use the facilities
for personal use only, thus did not provide permission to Sandusky to use the facilities for
programs for youth.
Significance: The Consent Decree incorrectly includes Paterno and Curley as individuals
responsible for “allowing him (Sandusky) to have continued, unrestricted, and unsupervised
access to the University’s facilities…and that “continued access provided Sandusky with the
very currency that enabled him to attract his victims.” These statements are contradicted by the
evidence contained in the Freeh Report.
6. Constructed an incomplete/inaccurate timeline of Sandusky’s crimes.
Discussion: The Freeh Report “Timeline of Significant Events” starts with Sandusky joining the
Penn State coaching staff in 1969 and is followed by a February 1998 incident about Sandusky’s
retirement. Prior to February 1998, Jerry Sandusky committed child abuse related crimes against
Victim 7 (1995-1996), Victim 10 (1997-1999), and Victim 4(1996-2000), which do not appear
8

According to Dr. Spanier’s calendar, he was on an extended trip to Europe at the time the second e-mail was sent
on June 9, 1998 (Source: Eileen Morgan: Spanier Didn’t Know About 1998, 21 January 2013). According to Dr.
Spanier’s memo (Exhibit 2J), he does not recall seeing either e-mail.
9
Freeh Report at 121, 123, and 124
10
Freeh Report, Exhibit 3H
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on the timeline. Furthermore, the Freeh Report timeline erroneously states that Victims 5, 6, and
7 were assaulted, however Sandusky was either not charged or acquitted of indecent assault in
each of those cases. Reporting a complete and accurate timeline of Sandusky’s crimes would
have demonstrated that most of the child abuse incidents on the Penn State campus took place
before the Penn State Athletic Department and the President had any knowledge of Sandusky
showering with children (red block at Exhibit 3, below).
Exhibit 3: Full Timeline of Sandusky’s Crimes

The Freeh Report provides no evidence that proves any PSU official had knowledge of child
sexual abuse crimes committed by Sandusky before and/or after 2001.
Significance: The Consent Decree’s statement that there was evidence of an unprecedented
failure of institutional control that held the football program in higher esteem than the values of
human decency and that claimed the “active concealment of …abuse” is not supported by the
timeline of the crimes. The timeline of the crimes also nullifies the Consent Decree’s statement
that “Penn State allowed Sandusky’s serial child sexual abuse.” Clearly, Penn State’s (and
Second Mile’s) intervention in 2001 appeared to impact Sandusky’s behavior to a greater extent
than the intervention by DPW, CYS, and law enforcement officials in 1998.
7. Did not investigate the claims by Gary Schultz and Wendell Courtney regarding
contacting Centre County Children and Youth Services (CYS) about the 2001 incident.
Discussion: The Freeh Report did not make reference to Gary Schultz’s grand testimony11 that
included multiple statements that Schultz believed PSU reported the 2001 incident to a child
11

Transcripts of Proceedings, Preliminary Hearing, December 16, 2011. Commonwealth v. Curley and
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welfare agency. In addition, the Freeh Report (at 84) referenced an e-mail from Wendell
Courtney in which he stated “that someone…contacted Children and Youth Services (CYS) to
advise of the situation.” There is no indication that the SIC investigated these to determine if
Schultz, Courtney, or someone else at PSU contacted CYS. These verifications could have been
attempted through a check of phone records, e-mail searches, or through contacting CYS to
check call logs or other documents.
Significance: The Consent Decree’s statement on claiming that “the University’s failure to
protect child victims and report to authorities” was not fully investigated by the SIC. The
Consent Decree’s statement, “traditional investigative and administrative proceedings would be
duplicative and unnecessary” (on page 2), is not accurate because nothing on the record indicates
the SIC sought to discover evidence to support the claims of PSU officials.
8. Inaccurately recounted the grand jury testimony of Mike McQueary regarding the
2001 shower incident.
Discussion: The Freeh Report at 66 states that McQueary testified to the grand jury that he
slammed a locker shut and moved toward the showers to see Sandusky and the boy separated.
McQueary did not make this statement at the grand jury in December 2010, but one year later, at
the December 2011 Preliminary Hearing of Curley and Schultz. In addition, McQueary first
reported that the incident happened in March 2002 on the night before Spring break and it was
later determined the event occurred in February 2001. Finally, while under direct12 and crossexamination13 at the Preliminary Perjury Hearing in December 2012, McQueary made a number
of equivocating statements about what he told PSU officials. Many statements he made about
what he told Curley and Schultz about the 2001 incident were qualified with the words “I would
have said,” “I would not have said,” and/or “I don’t recall.” Based on McQueary’s changing
testimony and equivocating/uncertain answers under questioning, it is premature to conclude,
with reasonable certainty, what Mike McQueary told PSU officials in 2001 about the incident.
Significance: The Consent Decree’s statements claiming that Penn State “failed to report “2001
child sexual abuse allegations” has yet to be determined in a court of law. Any findings in the
Freeh Report related to the 2001 are premature due to the uncertainties surrounding what Mike
McQueary told PSU officials.
9.

Omitted the testimony of Dr. Jonathon Dranov regarding the 2001 shower incident.

Discussion: The Freeh Report did not make reference to Dr. Jonathon Dranov’s grand jury and
trial testimony14 that indicated Mike McQueary could not state what he saw occurring in the
showers – just what he had heard. Dr. Dranov’s testimony is consistent with that of Spanier,

Commonwealth v. Schultz
12
Preliminary Hearing Transcript, December 2011, pages 33 and 34.
13
Preliminary Hearing Transcript, December 2011, pages 81 and 82.
14
Commonwealth v. Sandusky, Trial Testimony, 6-20-2012 and
http://www.pennlive.com/midstate/index.ssf/2011/12/another_version_of_mike_mcquea.html

11

who stated he was told by Curley and Schultz that the graduate assistant (McQueary) could not
see the activity in the shower because it happened “around a corner and was indirect.”15
Significance: The Consent Decree’s statements claiming that “these men concealed Sandusky’s
activities” and that they failed to report “2001 child sexual abuse allegations” has yet to be
determined in a court of law. Any findings in the Freeh Report related to the 2001 incident are
premature.
10. Incorrectly characterized e-mails as “cryptic” and “unique” to the 2001 shower
incident.
Discussion: The Freeh Report at 76, states “The February 26, 2001 e-mail and related e-mails
that follow over the next two days are unique from the hundreds and thousands of other emails”
and that these “are rare documents where proper names and identifying information are replaced
with generic references.” The Freeh Report at 73 further states that “Spanier told the Special
Investigative Counsel that Curley communicated in “code” in sensitive e-mails because the
Athletic Department was notorious for leaks.” Exhibit 5H was incorrectly characterized by the
Freeh Report as one of the “coded” e-mails unique to the 2001 shower incident. Upon
inspection, however, it was an e-mail discussion about the future employment of then-basketball
coach Jerry Dunn. Therefore, this e-mail corroborates Spanier’s explanation that “coded” emails were typically used in the Athletic Department.

15

Freeh Report, Exhibit 2J
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Significance: The Consent Decree’s statement that “FSS has established an exhaustive factual
record compiled from, inter alia, more than 430 interviews and analysis of more than 3.5 million
pieces of electronic data and documents” is not supported. The mischaracterization of Exhibit 5H
is just one of many examples of inaccuracies in the Freeh Report.
11. Incorrectly concluded that that Joe Paterno changed the decision to report to the 2001
incident to DPW.
Discussion: The Freeh Report at 73 describes the SIC’s interview with Graham Spanier
regarding his February 25, 2001 meeting with Tim Curley. In that interview, Spanier stated he
could not recall an agreement to report the 2001 incident to DPW nor if Schultz was present. 16
The Freeh Report’s description of the meeting’s location was incorrect17 (it was held at the
President’s residence) as was its characterization of Spanier’s responses as “denials.” Spanier
simply stated he didn’t remember meeting with Gary Schultz.18 However, the most significant
errors were the Freeh Report’s conclusions: that Joe Paterno changed the decision and that
contacting DPW was taken off the table as an option – it wasn’t. Exhibit 5G is below and the
underlined text indicate that a report to DPW was still an option, if needed. Paterno’s
“intervention” on February 27th did not change the original plan (see Exhibit 5C at Appendix B).

16

Freeh Report, Exhibit 2J
Former Penn State President Graham Spanier Speaks, The New Yorker, 22 August 2012
18
Freeh Report, Exhibit 2J
17
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Significance: The Consent Decree’s punishment, stating “the career record of Coach “Joe”
Paterno will reflect the vacated records” is based largely on the unsupported finding pertaining to
the 2001 meeting.

12. Incorrectly concluded that PSU failed to report Sandusky in 2001 to avoid the
consequences of bad publicity.
Discussion: The Freeh Report at 16 stated “The avoidance of the consequences of bad publicity
is the most significant, but not the only, cause for this failure to protect child victims…” This
statement is supported by a “triple hearsay” account of the attorney for The Second Mile, who
claimed that the Executive Director of Second Mile told him that Tim Curley had instructed the
organization to avoid publicity issues. The only other reference to a publicity issue is an out of
context statement allegedly made by Spanier that indicated there was a concern over “the
visibility and the public relations aspects” of the 2001 incident (Freeh Report at 73). Spanier
explained that it was a concern that people would talk about Sandusky’s behavior of showering
with children and cause bad publicity for Sandusky,19 who had been retired from Penn State for
two years. There are no other references or discussions about publicity issues regarding the 2001
incident elsewhere in the report, therefore the conclusion that avoiding publicity was the “most
significant” cause of a failure to report is not supported by the evidence.
Significance: The Consent Decree’s statement that “traditional investigative and proceedings
would be duplicative and unnecessary” is false because the SIC failed to establish sufficient
evidence to conclude the avoidance of bad publicity was a significant driver of the decisions in
the aftermath of the 2001 incident.
13. Did not investigate the potential conflict of interest issue between DPW and Second
Mile, identified by police Chief Tom Harmon during the 1998 investigation.
Discussion: The Freeh Report at 49 stated “Harmon continued to provide Schultz with
information about DPW’s role in the investigation and their potential conflict of interest with the
Second Mile.” There is nothing on the record indicating the SIC investigated what the conflicts
between DPW and Second Mile were and if they impacted 1998 inquiry. The decision made on
or around 13 May 1998 by DPW to “resolve the matter quickly,”20 and the fact that DPW did not
seek out other potential victims of Sandusky after being informed of them by the mother of
Victim 6, lend credence to the conflict of interest concerns noted by Chief Harmon.
Significance: The Consent Decree’s statement that “traditional investigative and administrative
proceedings would be duplicative and unnecessary” is false because nothing on the record
indicates the SIC sought to discover if DPW curtailed the 1998 investigation due to a conflict of
interest and if those conflicts may have allowed Sandusky to continue to abuse children for over
14 years.

19
20

Former Penn State President Graham Spanier Speaks, The New Yorker, 22 August 2012
Exhibit 2B, Freeh Report
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14. Incorrectly stated Paterno, Curley, and McQueary should have reported the 2001
incident to comply with the Clery Act.
Discussion: The Freeh Report at 111, states “Paterno, Curley, and McQueary were obligated to
report the 2001 Sandusky incident to the University Police Department for inclusion in Clery Act
statistics.” Furthermore, the Freeh Report at 115 states that Penn State officials, before 2007, did
not understand “that the Clery Act requires that information be gathered from outside the
University Police Department.” The Freeh Report at 116 stated, “As of November 2011, the
University’s Clery Act policy was still in draft form and had not been implemented.” Therefore,
it would have been impossible for Paterno, Curley, and McQueary to make a report to a program
to which they had no knowledge of and that had not yet been implemented.
Significance: The Consent Decree’s statement that “the football program did not fully
participate in, or opted out of some University programs, including Clery Act compliance…” Is
without merit because Penn State did not fully implement Clery Act reporting until October
2012. Furthermore, the SIC did not identify a single athletic department or football staff
employee who opted out of University programs.
15. Incorrectly found that Paterno did not contact Curley and Schultz immediately because
he didn’t want to interrupt their weekends.
Discussion: The Freeh Report at 62 stated “Paterno did not immediately report what McQueary
told him, explaining that he did not want to interfere with anyone’s weekend.” A review of
Paterno’s schedule revealed that after meeting with McQueary, he had to leave on a trip to
Pittsburgh for the Dapper Dan Dinner.21 When Paterno returned from his trip the next morning,
he called Curley and met with both Curley and Schultz on Sunday – interrupting their weekends.
Significance: The Consent Decree’s statement that the Freeh Report “established an exhaustive
factual record” of the incidents regarding the Sandusky case is incorrect. The Freeh group could
have obtained the information about Paterno’s trip by checking with the Paterno family or with
PSU’s travel records.
16. Incorrectly recounted the trial testimony pertaining to the Fall 2000/Victim 8 incident.
Discussion: The Freeh Report at 65 stated “According to the testimony of the witnesses in
Gerald A. Sandusky’s (“Sandusky”) trial in Centre County in June 2012, in the Fall of 2000, a
temporary University janitor….observed a man, later identified to him as Sandusky, in the
Assistant Coaches locker room showers of the Lasch Building with a young boy….Sandusky had
the boy pinned against the wall and was performing oral sex on him. The janitor immediately
told one of his fellow janitors…what he had witnessed, stating that he had fought in the [Korean]
War…seen people with their guts blowed out, arms dismembered….I just witnessed something
I’ll never forget.”

21

http://www.gopsusports.com/sports/m-footbl/spec-rel/020901aaa.html
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The errors in this recounting of the trial testimony22 are: 1) Only one witness testified about this
incident; 2) The witness testified the incident occurred in the Staff Locker room; and 3) The
witness did not mention the other janitor serving in a war. The Freeh Report recited the account
in the grand jury presentment, not the version given at the trial.
Significance: The Consent Decree’s statement (page 1) that the Freeh Report “established an
exhaustive factual record” of the incidents regarding the Sandusky case is incorrect.

17. Did not critically analyze key testimony in the Fall 2000/Victim 8 incident.
Discussion: The Freeh Report at 62 stated “a University janitor observed Sandusky sexually
assault a young boy in the East Area Locker Building and advised coworkers of what he saw.
Also that evening, another janitor observed two pairs of feet in the same shower.”
There are no obstructions in the locker room that would have blocked Petrosky’s view of the
upper bodies of Sandusky and the child. Thus, it is physically impossible for one janitor (James
Calhoun) to observe a sexual assault (in this case Sandusky performing oral sex on the child) and
the other janitor (Ronald Petrosky) to only see feet when looking in the exact same location.
According to the grand jury testimony (at 21) of
Petrosky, the incident occurred in the Assistant Coaches
Locker Room of the Lasch Building and that the upper
bodies were blocked by an obstruction. There are no
obstructions in that particular shower room. At trial,
Petrosky claimed the incident occurred in the Staff
Locker Room. That locker has no obstructions that
would have blocked Petrosky’s view (see photo at
right). The fact that the SIC was on the PSU campus for
eight months, and had unfettered access to facilities, and
did not uncover the facts about the physical make-up of
the locker rooms is evidence of the poor quality of this
investigation.
Significance: The Consent Decree’s statement that
“the University maintained a ‘culture of reverence for
the football program that is ingrained at levels of the
campus community …” is based, in part, on the
understanding that the janitors did not report this
alleged incident for fear of being fired by reporting a
person associated with the football program. A
legitimate investigation and examination of the
evidence, would have called the account of the janitor (Petrosky) into question.

22

Commonwealth v. Sandusky, testimony of Ronald Petrosky, 6-13-2012
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18. Incorrectly stated that Victim 6 was assaulted (Sandusky was acquitted of that charge).
Discussion: Sandusky was charged, but acquitted of indecent assault in the case of Victim 6.
The Freeh Report (at 19) erroneously stated Victim 6 was assaulted. The Freeh Report did not
contain a citation for the source of the erroneous information.
Significance: The Consent Decree states “the findings of …the Freeh Report establish a factual
basis” from which the NCAA concluded that PSU breached the standards expected by the
NCAA Constitution and By Laws. It is indisputable that the Freeh Report erred in reporting the
crime against Victim 6 – one of just three acquittals in the case.
19. Incorrectly stated that Victim 7 was assaulted (Sandusky was not charged with assault).
Discussion: Sandusky was not charged with indecent assault in the case of Victim 7. The Freeh
Report (at 41) erroneously stated Victim 7 was assaulted in the East Area Locker Room and
elsewhere. The SIC used the Commonwealth’s Amended Bill of Particulars, 5-18-2012, as its
reference for this finding. This was a pre-trial document and did not contain the specific
charges.23
Significance: The Consent Decree states “the findings of .the Freeh Report establish a factual
basis” from which the NCAA concluded that PSU breached the standards expected by the
NCAA Constitution and By Laws. It is indisputable that the Freeh Report erred in reporting the
crimes against Victim 7 and in claiming multiple assaults of Victim 7 on the PSU campus.
20. Incorrectly stated that Victim 5 was assaulted (Sandusky was acquitted of that charge).
Discussion: Sandusky was charged, but acquitted of indecent assault in the case of Victim 5.
The Freeh Report (at 25, 54, and 79) erroneously stated Victim 5 was assaulted. Freeh Report at
54 is referenced to endnote 185, which is the Commonwealth v. Sandusky, Amended Bill of
Particulars, of May 18, 2012. The cause of the error was the SIC’s use of a pre-trial document as
the reference for determining the crimes.
Significance: The Consent Decree states “the findings of …the Freeh Report establish a factual
basis” from which the NCAA concluded that PSU breached the standards expected by the
NCAA Constitution and By Laws. It is indisputable that the Freeh Report erred in reporting the
crime against Victim 5 – one of just three acquittals in the case.

23

http://www.pennlive.com/midstate/index.ssf/2012/06/jerry_sandusky_verdict_complet.html
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INTRODUCTION
Due to the voluminous nature of the Freeh Report, and the large number of factual errors,
omissions, and biased conclusions, this examination is focused only on the findings that were
used to support the NCAA sanctions – specifically, Chapters 2, 4, 7, 8, and 9.24
The following analysis of the Freeh Report was conducted using United States Government,
Generally Accepted Government Auditing (Yellow Book) standards for performance audits.
Evaluation Standard for Findings: A finding is composed of three elements: condition, or
the situation that exists; cause, identifies the reason for the condition; and effect, the impact or
difference between the condition and the desired effect (e.g., illegal, noncompliant, etc).
Evaluation Method for Findings: Each finding was reviewed to determine if it: complies with
Federal and state laws; is supported by sufficient evidence; and meets Yellow Book standards for
a finding.
Results: There were 50 findings in Chapters 2, 4, 7, 8, and 9. Of those findings:


Six (6) were substantiated/partially substantiated based on the evidentiary and legal review.



Twenty-seven (27) were unsubstantiated based on the evidentiary and legal review.



Seventeen (17) did not meet the Yellow Book standard for a finding.

Corrective Actions Required:
The investigation should be re-opened to investigate a number of open issues, performing a more
extensive legal review, and ultimately reworking the findings of Chapters 2, 4, and 7, while
making mostly technical corrections to the findings Chapters 8 and 9.
Impact: ALL of the findings cited in the NCAA and Penn State’s Binding Consent Decree
were UNSUBSTANTIATED based on a legal and evidentiary review.
RECOMMENDATIONS
1) Repeal the NCAA sanctions on the Penn State Athletic Department to include
abolishing the athletic integrity agreement.
2) The NCAA should reimburse Penn State University for all costs incurred to date that
originate from the NCAA sanctions.
3) Convene an independent commission (or expand the scope of AG Kane’s investigation)
to review all aspects of, and organizations and persons involved in the Sandusky
scandal and the subsequent investigation conducted by Freeh, Sporkin, and Sullivan.

24

Future reports will address the remaining chapters and other topics, including: prosecutorial and investigative activities; the
Penn State Board of Trustees relationship with The Second Mile; and media coverage of the scandal. Report 1 addressed the
1998 investigation conducted by DPW and CYS.
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EXECUTIVE SUMMARY
Conclusions: The Freeh Report failed to consider relevant Federal laws, Pennsylvania laws, and
the evidence that cleared Penn State University and its Athletic Department of any wrongdoing
in their response to the child abuse allegations levied at Gerald A. Sandusky (“Sandusky”)
regarding the 1998 incident. The Special Investigative Counsel (SIC) did not investigate the
claims of PSU officials regarding their reporting of the 2001 incident to Centre County Children
and Youth Services (CYS). PSU officials have not been convicted of failure to report, therefore
any findings related to their failure to report child abuse were/are premature. The Freeh Report
did not utilize exculpatory evidence in its own report that clearly demonstrated the PSU Outreach
and Cooperative Extension Office provided Sandusky access to facilities for programs for youth
– not Paterno and/or the Athletic Department. Finally, based on evidence on the public record, it
is clear that there was not a “culture of reverence to the football program” at Penn State or in
State College, Pennsylvania.
Background: Freeh, Sporkin, and Sullivan, (FSS) was asked to perform an independent, full
and complete investigation of: the alleged failure of PSU personnel to respond to, and report to
appropriate authorities, the sexual abuse of children by former University football coach
Sandusky; and, the circumstances under which such abuse could occur in University facilities or
under the auspices of University programs for youth. The SIC was given unfettered access to
university personnel, systems, and property. In addition, the SIC had access to information on
the public record.
According to Governor Tom Corbett25 and Louis Freeh,26 the investigation of PSU was
conducted in close cooperation with the Pennsylvania Attorney General’s Office to ensure that
ongoing investigations and criminal proceedings against PSU officials were not impeded. Given
that mandate, the SIC did not interview any of the key witnesses involved in the 1998 and 2001
incidents, nor did they seek out or utilize exculpatory evidence that would have placed any
charges against Sandusky, Schultz, and Curley in jeopardy.
Findings: The statutes and the evidence pertaining to this case provide a reasonable basis to
conclude:


Key PSU Officials Were Unaware of the Nature of the 1998 Incident. Joe Paterno,
Timothy Curley, and Dr. Graham Spanier were not aware of the details of a 1998 child
sexual abuse investigation/criminal investigation of Jerry Sandusky. The e-mail evidence in
the Freeh Report does not contain specific information that would reveal the nature of the
investigation. Furthermore, the 1998 police file is labeled as “administrative information”
rather than a criminal complaint.



President Spanier was not aware of the 1998 incident thus could not have informed the
Board of Trustees nor was he required to do so. The Standing Orders of the PSU BOT do
not require the President to provide briefings on pending legal matters. In addition, President

25

http://deadspin.com/5861619/pennsylvania-gov-tom-corbett-explains-why-his-jerry-sandusky-investigation-took-so-long

26

Freeh press conference transcript, July 12, 2013.
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Spanier recalled the first e-mail about the 1998 incident as a “vague reference with no
individual named.”27 The PSU Board of Trustees meets in mid-May of each year. Given
that Exhibit 2A was the entirety of the evidence used by the Freeh Report to “reasonably
conclude” Spanier was aware of the1998 investigation and had sufficient information to
inform the BOT at the May meeting, the finding is without merit.


Judgments about PSU’s response to the 2001 incident are pre-mature. Senior VicePresident for Business and Finance, Gary Schultz28 and PSU’s legal counsel, Wendell
Courtney29 recalled that CYS was contacted about the 2001 incident. There is nothing in the
Freeh Report that indicated that the SIC investigated claims by Courtney and Schultz.
Considering that the SIC was able to perform the extraordinary feat of finding the result of an
internet search conducted in 2001, one would expect that it would have been able to conduct
a similar search of phone records at Penn State or call logs at CYS to determine if Schultz
and/or Courtney made contact with the organization. Also, the Freeh Report did not
mention that the OAG investigator, Detective Anthony Sassano, confined his records check
to the year 2002, and did not check for the existence of a 2001 investigation.30 The Freeh
Report, Chapter 8, Federal and State Child Sexual Abuse Reporting Requirements, made no
definitive statement that PSU officials failed to comply with 23 Pa. C.S. § 6311 in reporting
the 2001 incident. Finally, the Commonwealth has yet to prove that Penn State
(Curley/Schultz) failed to report child abuse in 2001, therefore any and all of the findings in
the Freeh Report referencing PSU’s failure to report child abuse in 2001 are premature.



The Athletic Department Did Not Provide Sandusky with Access to Facilities for Sports
Camps or Other Activities Involving Minor Children. Evidence (Freeh Report at 36)
indicates that the provision of access to the University facilities to Jerry Sandusky was not
provided by the Athletic Department, but rather through PSU’s Outreach and Cooperative
Extension office. The Outreach Office’s responsibility was to approve requests for the use of
facilities for various youth sports camps up until November 2010. Furthermore, the SIC did
not produce one piece of documentary evidence that the athletic department provided
Sandusky with access to facilities for sports camps or Second Mile activities from 1998 to
2010. Conversely, the Freeh Report made several observations about the role of the
Outreach and Cooperative Extension Office in administering sports camps and with regard to
policies pertaining to the protection of non-student minors.31 The Athletic Department drew
up the agreement that permitted Sandusky to use the facilities for personal use only, as
provided in the 29 June 1999 retirement perquisites (see Freeh Report, Exhibit 3H).



The Athletic Department Did Not Opt out of University Programs. The Freeh Report did
not provide specific evidence that the football program or the athletic department did not
fully participate in or opted out of University programs. While the Freeh Report cites many
instances of non-compliance with various University policies and with the Clery Act, the
evidence indicated non-compliance across the entire University. The Freeh Report’s biased

27

Freeh Report, Exhibit 2J
Schultz statements to the Thirty-Third Statewide Grand Jury at 9
29
January 9, 2011, Courtney e-mail to Baldwin, Freeh Report at 84
30
Curley/Schultz, Preliminary Perjury Hearing Transcript, page166
31
Freeh Report at 121, 123, and 124
28
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of the evidence is exemplified in the citation (Freeh Report at 110) that “Paterno, Curley, and
McQueary were obligated to report the 2001 Sandusky incident…for inclusion in Clery Act
statistics,” while on the same page the findings state “[a]s of November 2011, the
University’s Clery Act policy was still in draft form and had not been implemented.”


There Was Not A “Culture of Reverence” Toward the Football Program. The Freeh
Report did not provide sufficient evidence to conclude there is a “culture of reverence for the
football program is ingrained at all levels of the campus community.” Evidence on the
public record shows there was no such reverence for the football program at PSU or in State
College, Pennsylvania. District Judge Carmen Prestia wrote an op-ed piece (Appendix C)
that stated football players were not given favorable treatment, nor was it ever requested by
anyone in the football program.32 In addition, a report33 from the past chairs of the PSU
faculty senate stated that no one was ever pressured to change a grade for an athlete and that
no phantom courses or bogus majors existed at PSU for athletes.

Summary: The Freeh Report, by not referencing the applicable federal and state laws, by not
citing relevant PSU policies, by ignoring evidence in its own report, by excluding other relevant
evidence on the public record, by biasing its interpretation of the evidence, by not interviewing
key witnesses, and by not conducting basic investigative procedures did not meet its own
standard of conducting a full, fair, and complete investigation.
Analyses and statements on the record from legal experts and others attest to the Freeh Report
being a factually inaccurate and incomplete account of the actions of PSU officials and others
related to the criminal activities of Jerry Sandusky.
Additionally, the treatment of the evidence in this investigation does not meet the standards of
conduct for honesty, integrity, independence, and objectivity as set forth in the Yellow Book34
for conducting audits and investigations.

32

http://www.statecollege.com/news/columns/district-judge-never-once-any-sign-paterno-tampered-in-justicesystem-988524/
33
http://www.senate.psu.edu/agenda/2012-2013/aug2012/pastchairs_statement.pdf
34
Government Auditing Standards, 2011 Revision, pages 7-10
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(Review of Freeh Report Chapter 2)
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SUMMARY
Overall, the review of Chapter 2 of the Freeh Report revealed:


Seven (7) of the ten (10) Key Findings were unsubstantiated based on the law, evidence,
and/or generally accepted standards for audits and investigations.



Two (2) of the ten (10) Key Findings were not considered findings because they did not
provide a conclusion that indicated a violation of laws, policies, or any impropriety.



One (1) of the ten (10) Key Findings were substantiated or partially substantiated.

The interpretation of the evidence related to the 1998 incident was often misinterpreted by the
SIC. For example, Tim Curley’s requests for updates were treated as updates, even though those
requests for information mostly went unmet. Similarly, the Freeh Report characterizes the notes
of Gary Schultz, which were obtained from his office after he had departed from the University,
as being “held confidentially in his office and had been concealed from the Special Investigative
Counsel.” This description of the files is inaccurate, considering that Schultz had departed Penn
State before the investigation began and thus was not concealing records in “his office.”
One of the most important facts of the review and analysis of Chapter 2 of the Freeh Report was
that the SIC did not reference federal and state laws requiring that child abuse investigations be
conducted confidentially to protect the identity of the child. Furthermore, the statements that
Louis Freeh made to the press, concluding that PSU officials were “callous” and “exhibited a
striking lack of empathy” because they did not seek out the identity of the child, are
demonstrative of the failure of the SIC to properly research relevant laws.
CONCLUSIONS REGARDING 1998
1. The e-mail evidence in the Freeh Report was absent any details that indicated that it was a
child sexual abuse investigation in 1998.
2. The Freeh Report’s conclusion that Dr. Spanier should have informed the PSU BOT of the
investigation was not supported by the evidence.
3. The Freeh Report’s finding that PSU should have taken action to limit Sandusky’s retirement
benefits based on an unfounded case of child sexual abuse would have subject PSU to criminal
penalties and possible civil lawsuits.
4. The Freeh Report’s finding that access to PSU facilities was a significant factor in Sandusky’s
abuse of children is erroneous and is contradicted by contemporary research (by the Department
of Justice and others) on the behavior of child molesters.
5. Penalties and sanctions levied by the NCAA pertaining to 1998 should be repealed.

25

Discussion and Analysis of Freeh Report, Chapter 2, Key Findings
Freeh Report at 39 States: “Before May 1998, several staff members and football coaches
regularly observed Sandusky showering with young boys in the Lasch Building (now East Area
Locker Room or “Old Lasch”). None of the individuals interviewed notified their superiors of
this behavior.”
Discussion: The Freeh Report (at 40) stated that former PSU assistant football coach Richard
Anderson observed Sandusky showering with children, however the report does not specify
when Anderson observed this. The Freeh Report identifies no other football coach or staff
member observing Sandusky showering with children prior to May 1998.


There is no evidence presented in the Freeh Report that staff members observed Sandusky
showering with children prior to May 1998.



There is no evidence presented in the Freeh Report that any football coaches, other than
Richard Anderson, observed Sandusky showering with children prior to May 1998.

Conclusion: The evidence provided in the Freeh Report does not support the allegation that
several PSU football coaches and staff members observed Sandusky showering with children.

Freeh Report at 39 States: “The University Police and Department of Public Welfare (DPW)
responded promptly to the report of a young boy’s mother of a possible sexual assault occurring
in the Lasch Building on May 3, 1998.”
Discussion: The University Police were assisted by the Centre County Children and Youth
Services (CYS) at the initial stages of this investigation on 4 May 1998.


A CYS caseworker, John Miller, along with Detective Schreffler conducted interviews with
two of the children and with the mother of one child (Victim 6) on May 4, 1998. DPW was
not involved at the outset of the case.
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On May 5, 1998, the DPW Program Representative, Jerry Lauro, contacted University Park
Police to inform them of the DPW’s role in the investigation.35



The Department of Public Welfare became actively involved in the case on May 7, 1998.



Most of the investigative activities that required participation by child welfare officials were
completed by the time DPW became involved in the investigation on 7 May 1998.

Conclusion: The DPW’s response to the incident was not prompt and it should have been the
sole investigating civil agency. The finding is partially substantiated based on the evidence.

Freeh Report at 39 states: “While no information indicates University leaders interfered with
the investigation, Spanier, Schultz, Paterno, and Curley were kept informed of the investigation.”
Discussion: Exhibit 4 on page 29 of this report depicts the timeline, significant events, and
communications flow with respect to the 1998 investigation. The timeline and activities are
based on University Park Police Report.36 The communications are based on the Exhibits
included in the Freeh Report. Arrows indicate the flow of the information. E-mail evidence is
depicted by an envelope symbol. Question marks indicate no evidence of communication.
Significant events are defined as events that were highlighted in the police report.


There were eleven significant events in the investigation, the evidence shows just four were
communicated from Schreffler to Harmon to Schultz (on May 4, 5, 13, and June 1).



After the first days of the investigation (May 4 and 5), communications from Harmon to
Schultz involved reports of activities and/or plans of DPW and CYS.



Tim Curley, after the initial update, received just one update on 14 May. He did not receive
any updates on the investigation for a period of 24 days -- from 15 May until 8 June.



Graham Spanier, after the initial report, did not receive any updates during the course of the
investigation – from May 6 to June 8.



Gary Schultz, after the initial report on May 4th, received just two updates – on May 5 and on
May 13.

35

Based on the statute, DPW was required to investigate the matter because Sandusky was an “agent” of the county.
http://msnbcmedia.msn.com/i/MSNBC/Sections/NEWS/redactedpolicereport.pdf

36
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There is no direct evidence that Joe Paterno got any updates.

Conclusion: Based on Exhibit 4, Spanier, Schultz, Paterno and Curley were not kept informed
of the 1998 investigation.

28

Exhibit 4: Significant Events and Communications of the 1998 Investigation
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Freeh Report at 39 states: “Spanier and Schultz failed to report the 1998 investigation to the
Board of Trustees.”
Discussion: Spanier had no knowledge of the details of the1998 investigation at the time of the
Mid-May Board of Trustees meeting, therefore could not have reported the incident.


The Standing Orders37 of the PSU BOT do not require the President or the Treasurer to report
pending legal matters.

Conclusion: There is no condition requiring the President and/or the Treasurer of the BOT to
inform the Board of pending legal matters. The finding is not supported and erroneous.

Freeh Report at 39 states: “Despite their knowledge of a criminal investigation of Sandusky,
Spanier, Schultz, Paterno, and Curley took no action to limit Sandusky’s access to facilities or
took any measures to protect children on their campuses.”
Discussion: The 1998 investigation involved persons from the University Park Police force,
State College Police force, DPW, CYS, and the Centre County District Attorney’s office. These
individuals found no criminal behavior on the part of Sandusky in 1998.


Given that none of the professionals found Sandusky to be abusing children, there was no
basis for lay persons such as Spanier, Paterno, Curley, and/or Schultz believe that Sandusky
was abusing children and that children required protection.



Sandusky was employed as a full time assistant football coach for PSU. Limiting his access
to facilities would have been impractical because of his job duties.

Conclusion: The finding is not supported by the evidence.

37

http://www.psu.edu/trustees/pdf/standingorders.pdf
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Freeh Report at 39 states: “On May 5th, 1998, Schultz’s notes about the incident state: “Is
this the opening of Pandora’s Box? Other children.”
Discussion: This note is a recounting of the May 4, 1998 interview with Victim 6 and this
Mother conducted by Detective Schreffler and communicated to Schultz via Harmon. It is
unclear who originated this statement and it is impossible to know who it was without talking to
the parties involved in the communication. However, a finding is a conclusion of importance
based on evidence and/or observation. No conclusion is drawn from this statement, thus it is not
a finding.
Conclusion: This statement is not a finding.

Freeh Report at 39 states: “On May 9th, 1998, Schultz e-mails Spanier and Curley: “I think the
matter has been appropriately investigated and I hope it is now behind us [emphasis added].”
Discussion: A finding is a conclusion of importance based on evidence and/or observation. No
conclusion is drawn from it, thus it is not a finding. Also, adding emphasis to this statement (or
any other) is not compliant with standards for ethics, independence, and objectivity.
Conclusion: The adding of emphasis to the statement shows a lack of objectivity, thus the
finding is not compliant with Yellow Book standards.

Freeh Report at 39 states: “Detective recalled interviewing Sandusky in the Lasch Building so
as not to put him “on the defensive.” The detective advised Sandusky not to shower with any
child and Sandusky said he “wouldn’t.” At the conclusion of the investigation, no charges were
filed against Sandusky.”
Discussion: This is a statement of fact about the investigation and does not imply a condition to
be met or a conclusion; therefore it is not a finding.
Conclusion: This statement is not a finding.
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Freeh Report at 39 States: “Spanier, Schultz, Paterno, and Curley did not even speak to
Sandusky about his conduct on May 3, 1998 in the Lasch Building.”
Discussion: Based on the evidence, only one official (Schultz) had detailed knowledge of
Sandusky’s actions of 3 May 1998. Spanier and Paterno had no knowledge of the incident. The
SIC did not interview Timothy Curley or Jerry Sandusky, thus it cannot conclude if these men
had a conversation about the 1998 incident.
Conclusion: This statement is not supported by the evidence.

Freeh Report at 39 States: “Sandusky was convicted of several assaults that occurred after the
1998 incident. Some of these sexual assaults against young boys might have been prevented had
Sandusky been prohibited from bringing minors to University facilities and University football
games.”
Discussion: PSU officials had no legitimate reason to limit or prohibit Sandusky’s access to
facilities after the investigation of the 1998 incident concluded that a finding of child abuse was
“unfounded.”


The 1998 incident was investigated by law enforcement/child welfare advocates who
determined that Sandusky was not guilty of committing sexual assaults against two children.



PSU officials were not aware of the specifics of the allegations against Sandusky, thus had no
reason to consider prohibiting him from bringing minors on campus or to football games.



According to the DOJ’s Child Molesters: A Behavioral Analysis, access to children, not
facilities, is the most important factor for a child molester to abuse children. PSU limiting
Sandusky’s access to football and other facilities would have had minimal impact on his
behavior because it would not have limited his access to children.

Conclusion: This statement is not supported by the evidence and contemporary research on
child molesters.

32

33

Discussion and Analysis of the
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(Review of Freeh Report Chapter 4)
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SUMMARY
The review of the Key Findings of the Freeh Report, Chapter 4 revealed:


Nine (9) of the twenty-three (23) Key Findings did not qualify as findings because they
contained no conclusion of whether the activity identified violated a law, policy, or was
otherwise improper.



Fourteen (14) of the twenty-three (23) Key Findings were unsubstantiated based on the
evidence, laws, or applicability to the 2001 incident.



None (0) of the Key Findings were substantiated based on the evidence, laws, or standards
for audits and investigations.

Discussion: The Freeh Report did not investigate the claims of Gary Schultz and Wendell
Courtney that they recalled CYS was contacted about the 2001 incident. Instead, the Freeh
Report made the assumption that no authorities were contacted in its findings for Chapter 4.
Chapter 8 of the Freeh Report, titled “Federal and State Child Sexual Abuse Reporting
Requirements, Section III, identified 23 Pa. C.S. § 6311, and defined the mandatory reporting
requirements in the Commonwealth of Pennsylvania. Chapter 8, Section IV, titled “Implications
of the University’s Failure to Report Child Abuse, did not state that Curley, Schultz, or any other
PSU official violated 23 Pa. C.S. § 6311. As such, the findings for Chapter 4 based on the
alleged failure to report child abuse were not supported by the evidence in the report and have
yet to be proven in a court of law.
CONCLUSIONS REGARDING 2001
1. The Freeh Report, Chapter 8, makes no definitive statement that PSU officials failed to
comply with 23 Pa. C.S. § 6311 in reporting the 2001 incident. Any findings in Chapter 4 that
were predicated on the (yet to be substantiated) allegation that PSU failed to report the incident
to the proper authorities were pre-mature.
2. The Freeh Report’s conclusion that Spanier should have notified the PSU BOT of the 2001
incident would have violated the law regarding confidentiality of child abuse investigations.
3. The Freeh Report’s finding that two children were assaulted on the PSU campus after
February 2001 is not supported by the trial verdicts in Commonwealth v. Sandusky.
4. Penalties and sanctions levied by the NCAA based on any incident relating to the 2001
incident were pre-mature and should be repealed.
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Discussion and Analysis of Freeh Report, Chapter 4, Key Findings
Freeh Report at 62 States: In the Fall of 2000, a University janitor observed Sandusky sexually
assaulting a young boy in the East Area Locker Room….Fearing they would be fired for
disclosing what they saw; neither janitor reported the incidents to University officials, law
enforcement or child protection authorities.
Discussion: The Freeh Report at 62 states unequivocally that the janitors did not report this
incident to University officials; therefore it was not relevant to the response of PSU officials
(Spanier, Curley, Schultz, and/or Paterno) to the 2001 incident. However, there are other
erroneous and questionable statements in this account of the incident – which is the “grand jury”
account and not the account that the janitor offered at the Sandusky trial.


According to trial testimony, the incident took place in the Staff Locker Room.



There are no obstructions in the Staff Locker Room that would have prevented the janitor
who saw two pairs of feet from seeing the entire bodies of Sandusky and the child.



Conclusion: This statement is not relevant to the 2001 incident nor is it an accurate
statement of the location of the crime.

The Freeh Report at 62 states: “On Friday, February 9th, University graduate assistant Michael
McQueary observed Sandusky involved in sexual activity...McQueary met with and reported the
incident to Paterno on Saturday, February 10, 2001. Paterno did not immediately report what
McQueary had told him, explaining that he did not want to interfere with anyone’s weekend.”
Discussion: It is unclear whether or not the SIC checked the University travel records or
Paterno’s personal records regarding this incident. Based on the book, Paterno, by Joe
Posnanski and according to media accounts, 38 Paterno had left for an engagement after speaking
with McQueary. In addition, Paterno did interrupt the weekends of Curley and Schultz when he
contacted them on Sunday, February 11, 2001 to discuss the incident.
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Paterno, Joe Posnanski, page 270 and http://www.gopsusports.com/sports/m-footbl/spec-rel/020901aaa.html
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Conclusion: The finding is not supported by the evidence.

The Freeh Report at 62, bullet statements 3, 4, 5 and 6 recount the discussions among Mike
McQueary, Joe Paterno, Timothy Curley, Gary Schultz, and Graham Spanier regarding the 2001
incident.
Discussion: The bullet statements identify McQueary’s report to Paterno and the initial
investigative steps taken to determine what action should be taken in response to McQueary’s
report. There is nothing in these bullet statements that identify anything that violates a law, PSU
policy, or is otherwise improper. There is no indication or recommendation that a corrective or
alternative course of action should have been taken by PSU officials.
Conclusion: Bullet statements 3, 4, 5, and 6 are not findings.
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Freeh Report at 63 states: A contemporaneous “confidential” note of a February 12, 2001
meeting between Schultz and Curley reflects that the men “[r]eviewed the 1998
history…Without ever speaking to McQueary, Schultz and Curley had already decided that not
reporting Sandusky’s conduct to authorities may be an option.”
Discussion: The SIC made a number of erroneous assumptions and/or misinterpretations of the
Gary Schultz’s February 12, 2001 note (See Appendix B: Exhibit 5C of the Freeh Report):


It cannot be determined if the note was from a meeting or if it was simply Schultz making a
note about a telephone conversation he may have had with Tim Curley.



Considering the note was written the day after Schultz had discussed the incident with then
PSU Counsel Wendell Courtney, and that both men recalled 39 that CYS believed CYS was
contacted about the incident, the SIC’s statement that “Schultz and Curley had already
decided not reporting Sandusky’s conduct to authorities may be an option” is not supported.
Nothing on the record in the Freeh Report shows an investigation to verify if contact was
made to CYS.



In accordance with 23 Pa. C. S. § 6313,40 the report to CYS by Schultz and/or Courtney
would have caused a report to be made to DPW.

Conclusion: The key finding that “Curley and Schultz had determined that not reporting the
incident to authorities may be an option” is not supported because the SIC failed to consider that
Schultz and/or another PSU official reported the incident to CYS.

The Freeh Report (Bullet Points 8 & 9) at 63 state: “On February 12, 2001, Schultz asked
University Police Chief Tom Harmon if a police report still existed….Schultz and/or Curley had
met with Paterno who reported what McQueary had told him….had a “heads up” meeting with
39

Schultz grand jury testimony read at Preliminary Hearing of December 2011 and e-mail from Courtney to
Baldwin noted in Freeh Report at 84.
40
http://law.onecle.com/pennsylvania/domestic-relations/00.063.013.000.html
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Graham Spanier….discussed the “reporting of suspect abuse” with outside counsel…agreed that
Curley would discuss with Paterno the idea of approaching Sandusky…and researched the Board
Membership of Second Mile.”
Discussion: Bullet points 8 and 9 mostly repeat facts reported previously in bullet points 2, 3, 4,
5, 6, and 7. The only new information provided is that someone researched the board
membership of The Second Mile. Again, these facts provide a historical account of the initial
investigation of the 2001 incident and there is nothing in the statements that could be construed
as in violation of the laws, noncompliant with policies, or otherwise improper. No corrective
action is recommended or required as a result of the statements; therefore they do not qualify as
findings.
Conclusion: Bullet points 8 and 9 are not findings.

Freeh Report at 63 states: “There is no information indicating that Spanier, Schultz, Paterno,
and Curley made any effort to identify the child or determine if he had been harmed.”
Discussion: Federal and state laws would have prevented PSU officials from learning the
identity of the child. Furthermore, state law41 required that CYS work with the local charity (The
Second Mile) to put a safety plan in place to ensure the child is not harmed.


Public Law 93-247, 42 U.S.C. § 5106a(b)(2)(A)(ix) requires states receiving federal grants
under the CAPTA to preserve the confidentiality of child abuse reports to protect the identity
of the child and the parents. Pa. Code 055 § 3490 contains several provisions pertaining to
the confidentiality of child abuse investigations.



Considering that Schultz and Courtney recalled contacting CYS about the 2001 incident, they
would not have been able to learn the identity of the child under the provisions of Pa. 055 §
3490.91(16).

Conclusion: The finding is unsubstantiated because it does not consider the laws regarding
confidentiality of child abuse investigations.
41

http://law.onecle.com/pennsylvania/domestic-relations/00.063.013.000.html
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Freeh Report at 63 states: “At a February 25, 2001 meeting, Spanier, Schultz, and Curley
discussed an action plan for addressing the Sandusky incident…..”
Discussion: According to the Freeh Report at 73, Spanier told the SIC that the meeting was with
Tim Curley only and that he and Curley did not discuss reporting the plan to the Department of
Public Welfare.
•

Despite Spanier’s statements to the contrary, the Freeh Report stated that Schultz was in
attendance at the meeting and that the three men agreed to the plan outlined by Schultz.

•

Schultz e-mailed the plan outlined on Exhibit 5E to Curley on Monday, February 26th, 2001,
however Spanier was not copied on the e-mail.

•

Spanier did not recall any discussion with Curley about reporting the incident to DPW.

Conclusion: The Freeh Report’s statements regarding Schultz’s attendance at the 25 February
2001 meeting and that there was an agreement by Spanier to Schultz’s plan is not supported by
evidence. The finding is unsubstantiated.

Freeh Report at 63 states: “On February 26, 2001 Schultz emailed Curley, confirming the plan
from the prior day’s meeting. The email and several that follow are written in unusually cryptic
tones, without the use of proper names and titles.”
Discussion: As noted in the previous finding, there is no evidentiary support that Schultz
attended the February 25, 2001 meeting and Dr. Spanier stated there was no agreement to the
plan offered by Schultz – specifically an agreement to report the incident to DPW.


The SIC’s statement that “this e-mail and several that follow are written in unusually cryptic
tones, without the use of proper names and titles” is not correct because “coded” language
used was by PSU officials about sensitive matters in the Athletic Department, which,
according to Dr. Spanier, was notorious for leaks of information.
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Exhibit 5Hof the Freeh Report (shown below) is a “cryptic” e-mail addressing the future
employment of then head basketball coach, Jerry Dunn. The use of “cryptic” language in
this instance confirms Spanier’s statement using it in discussion concerning con Athletic
Department, which was notorious for leaks of information.

Conclusion: The SIC’s characterization of the e-mails as “unusually” cryptic and unique to the
2001 incident was erroneous. The statement that the previous day’s plan was confirmed was also
erroneous. The finding is not supported by the evidence.

Freeh Report Statement at 63: “On February 27, 2001, however, after discussing the matter
with Paterno the day before, Curley recommended a different course of action to Spanier and
Schultz: they would offer Sandusky “professional help;” assist him in informing “his
organization” (the Second Mile) about the allegation; and, if Sandusky was “cooperative,” not
inform the Department of Public Welfare about the allegation.”
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Discussion: Spanier stated there was no agreement to report the incident to DPW and it is
unclear (based on e-mails and Spanier’s statement at Exhibit 2J) what agreement was reached
between Spanier and Curley regarding the handling of the incident. However, the overriding fact
in this incident is that a report to DPW was never taken “off the table” as an option. Exhibit 5G
clearly shows that both Schultz and Curley kept open the option of contacting DPW.



It is unclear whether or not Curley’s discussion with Joe Paterno had an impact on Curley’s
decision to take a different course of action, however it is indisputable that Louis Freeh’s
press conference statement that “Mr. Paterno’s February 26th conversation with Mr. Curley”
was the “only known intervening factor…to report the incident to the Department of Public
Welfare then agreeing not to do so,” was proven false by the text of Exhibit 5G.

Conclusion: The finding is not supported by the evidence and is erroneous.

Freeh Report at 63 states: “Advising Sandusky that the February 9, 2001 assault in the Lasch
Building had been reported exposed the victim to additional harm because only Sandusky knew
his identity.”
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Discussion: The SIC made an assumption that PSU officials did not make a report to CYS.
This allegation has yet to be proven in a court of law. Both Courtney and Schultz recalled that
CYS was contacted and therefore the child in question would not have been exposed to any harm
as the Pennsylvania law required The Second Mile to work with CYS to put a protection plan in
place for the child.
Conclusion: This is a matter that will be decided at the trials of Timothy Curley and Gary
Schultz. To make any finding in relation to this matter is pre-mature. The finding is
unsubstantiated.

Freeh Report at 64 states: “On March 5, 2001, Curley met with Sandusky and told him we are
uncomfortable with this information about the incident….According to Sandusky’s counsel,
Curley never accused Sandusky of abusing children or using the words “sex” or “intercourse”
during the discussion.”
Discussion: The SIC produced no evidence to confirm the date of Curley’s meeting with
Sandusky. The date of the meeting was based on a non-specific statement in Exhibit 5E relating
to a meeting Curley referenced in an e-mail about the future employment of then head basketball
coach, Jerry Dunn. The “other person” mentioned in the e-mail could have been anyone, not
just Jerry Sandusky.
Conclusion: There is no evidentiary support of the March 5, 2001 date for a meeting between
Curley and Sandusky. The finding is unsubstantiated.

Freeh Report at 64 states: “Schultz and Spanier, having prior knowledge of the child sex abuse
allegation against Sandusky, approved Curley’s revised plan…the only downside for us if the
message isn’t heard and acted upon, and we become vulnerable for not having reported it….The
approach you outline is humane and a reasonable way to proceed.”
Discussion: According to the e-mail evidence, Spanier’s statement, and his personal calendar,
Spanier was not aware of a child sex abuse allegation against Sandusky in 1998. While Schultz
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knew some of the details of the 1998 investigation, based on his grand jury testimony (read at the
preliminary perjury hearing), it is clear that Schultz did not believe the incident constituted child
sexual abuse.42 While Schultz inquired about the existence of a report of the 1998 incident, it is
not clear if Schultz reviewed the 1998 police report prior to the 2001 meeting. Schultz’s grand
jury testimony revealed he was surprised to learn the police report was over 95 pages long.43
What Schultz understood or learned from the police report cannot be ascertained without
interviewing Schultz or police Chief Tom Harmon (who would have provided the report for
review).
Conclusion: The statement of Spanier’s and Schultz’s knowledge of a 1998 child sex abuse
allegation against Sandusky is not supported by the evidence. Spanier had no knowledge of the
1998 incident and it is uncertain what Schultz understood about the 1998 incident.

Freeh Report at 64 stated: “Curley met with the Second Mile executive director in March
2001, and reported that an unidentified person saw Sandusky in the locker room with a young
boy, was “uncomfortable” with the situation, and the Curley had discussed the situation with
Sandusky and determined nothing inappropriate had occurred.”
Discussion: The statement is a historical account of a meeting of Curley and the Second Mile
executive director. The account does not state a condition that violates a law, policy, or is
otherwise inappropriate conduct and/or behavior of a PSU official.
Conclusion: The statement is not a finding.

Freeh Report at 64 stated: “Curley told the Second Mile’s executive director that Sandusky
would not be permitted to bring children onto the Penn State campus in order to avoid publicity
issues; Curley also asked the executive director to emphasize that to Sandusky.”

42
43

Commonwealth v. Schultz, Preliminary Perjury Hearing Transcript, page 219.
Id, page 228
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Discussion: The details of the conversation between Curley and the executive director of
Second Mile are based on hearsay that was provided by a legal representative of The Second
Mile. Neither Curley nor the executive director of The Second Mile has made a statement to that
effect on the record.
Conclusion: The statement is based on hearsay and is not substantiated.

Freeh Report (Bullets 19 and 20) at 64 state: “The Second Mile executive director informed
two Second Mile trustees about the incident involving Sandusky and they concluded it was a
non-incident for Second Mile and there was no need for further action. The Second Mile
executive director also met with Sandusky and passed on Curley’s prohibition about bringing
children on campus…”
Discussion: The statements provide a historical account of the Second Mile executive director’s
actions in response to Curley’s report. The statements do not articulate any violation of the law
or anything improper, however, under 23 Pa. C.S. § 6311, an argument could be made that the
Second Mile executive director should have reported this incident to either CYS or DPW
because Sandusky was a paid contractor of Second Mile and may have been engaged in one of
Second Mile’s programs for youth (i.e., Friend Fitness program) during the incident.
Conclusion: The bullet statements are not findings as written in the report, however the first
bullet point could be a finding due to a possible violation of the law by The Second Mile
Executive Director. The Executive Director of The Second Mile was a licensed psychologist
specializing in child development44 and a mandated reporter45 of child abuse incidents.

44

http://www.pennlive.com/midstate/index.ssf/2011/11/second_mile_ceo_made_more_than.html

45

049 Pa. Code § 42.42. Suspected child abuse—mandated reporting requirements. (b) Staff members of public or
private agencies, institutions and facilities. Licensees who are staff members of a medical or other public or private
institution, school, facility or agency, and who, in the course of their employment, occupation or practice of their
profession, come into contact with children shall immediately notify the person in charge of the institution, school
facility or agency or the designated agent of the person in charge when they have reasonable cause to suspect on the
basis of their professional or other training or experience, that a child coming before them in their professional or
official capacity is a victim of child abuse.
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Freeh Report at 64 states: “Board meeting, March 15-16, 2001: There is no record that the
President briefed the Board about the ongoing investigation of Sandusky. “
”On September 21, 2001, Schultz obtained Board approval for the sale of a parcel of Penn State
land to Second Mile. The Board minutes do not reflect any contemporaneous discussion of the
2001 investigation….Schultz even issued a press release about the transaction lauding
Sandusky.”
Discussion: Based on Spanier’s interview (Exhibit 2J), it is clear that Spanier believed the
incident to be “horseplay” and not a criminal act. Spanier had no reason to believe the BOT
required a briefing about the incident. The incident was reported to The Second Mile and that
the charity similarly dismissed Sandusky’s behavior as a “non-incident.” Publicly disclosing this
information about the 2001 shower incident prior to a notification of finding from CYS could
have subjected Penn State to a civil lawsuit by Sandusky.
Conclusion: The findings are not supported due to legal issues.

Freeh Report at 64 stated: “After the February 2001 incident, Sandusky engaged in improper
conduct with at least two children in the Lasch Building. Those assaults may well have been
prevented if Spanier, Schultz, Paterno, and Curley had taken additional actions to safeguard
children on University facilities.
Discussion: Based on the trial verdicts of Commonwealth v. Sandusky, only one child (Victim
5) claimed to have contact with Sandusky in the Lasch Building after February 2001 and
Sandusky was acquitted of the indecent assault charge in that case.
Conclusion: The finding is erroneous in stating more than one incident occurred after February
2001 and in stating that two assaults took place.
49
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Discussion and Analysis
of
Sandusky’s Post Retirement
Interactions With the University
(Review of Freeh Report Chapter 7)
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SUMMARY
The analysis of Chapter 7 of the Key Findings of the Freeh Report revealed:


Three (3) of the seven (7) Key Findings did not qualify as findings because they contained no
conclusion of whether the activity identified violated a law, policy, or was otherwise
improper.



Four (4) of the seven (7) Key Findings were unsubstantiated based on lack of evidentiary
support, legal issues, and contemporary research on child molestation.



None (0) of the Key Findings were substantiated based on the evidence, laws, or standards
for audits and investigations.

Discussion: The SIC concluded that PSU’s provision of access to the football and university
facilities for Second Mile activities were a key enabler of Sandusky’s abuse after he retired from
Penn State. Sandusky abused children on Penn State’s campus from 1999 until 2001, however
there is no causal effect between the access to PSU facilities and Sandusky’s abuse. Not only
does contemporary research46 on child molesters bear this out, but the timelines and locations of
the crimes show that access to children, not PSU facilities was enabling the abuse.


The entirety of abuse of Victims 1 and 9 occurred in Sandusky’s home when the victims
were overnight guests. The abuse occurred between 2004 and 2009 – long after he retired
from PSU. PSU officials were not enabling these abuse incidents whatsoever.



The abuse of Victims 2, 5, and 8 were cases of a single abuse incident that occurred on the
PSU campus between 2000 and 2001. The abuse of Victim 2 was reported to PSU officials,
however, it has yet to be determined what, exactly, Mike McQueary reported to those
officials.



Despite the fact that Sandusky was permitted to use PSU facilities for camps for Second Mile
from 2002 to 2008 and that Sandusky had unfettered access to PSU facilities up to the fall of
2011, the trial verdicts of Commonwealth v. Sandusky confirm that no abuse occurred on
PSU property during those years.
CONCLUSIONS REGARDING SANDUSKY’S POST RETIREMENT

1. The Key Finding that PSU officials had knowledge of a criminal investigation is unsupported
as is the finding that Paterno and Curley provided Sandusky with access to facilities.
2. There is no causal effect between providing Sandusky access to University facilities and his
abuse of children.

46

http://www.missingkids.com/en_US/publications/NC70.pdf
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Analysis of Freeh Report, Chapter 7, Key Findings
Freeh Report at 103 states: “Despite Spanier’s, Schultz’s, Paterno’s, and Curley’s knowledge
of criminal investigations of Sandusky regarding child abuse as early as 1998, they failed to
control Sandusky’s access to the University’s facilities and campuses. In fact, Sandusky was
allowed to have a key for, and continued to work out in, the Lasch Building until November
2011, and had keys to other Penn State facilities.
Discussion: There are a number of unsupported statements in this “Key Finding:”


There is no evidence to support that Spanier, Paterno, and Curley knew the details of the
1998 investigation. The e-mails made no reference to child abuse or that it was a criminal
investigation. The police report is labeled as “administrative information” and not as a
criminal complaint.



Freeh Report at 36 indicates that the provision of access to the University facilities to Jerry
Sandusky was not provided by the Athletic Department, but rather through PSU’s Outreach
and Cooperative Extension office, whose activities included running various youth sports
camps up until November 2010.

Conclusion: The finding is not substantiated due to lack of evidentiary and legal support.

Freeh Report at 103 states: “Even after the Attorney General’s investigation became public in
March 2011, former Penn State General Counsel Baldwin said that because of Sandusky’s
“emeritus” status and because he had yet to be convicted, his access to University facilities could
not be terminated.”
Discussion: If PSU removed access privileges for Sandusky, he could have filed a civil lawsuit
for defamation.47 There is nothing illegal or improper about PSU not removing Sandusky’s
access to facilities before the filing of charges.
Conclusion: The finding is unsupported on a legal basis.

47

The Restatement (Second) of Torts, Section 652B, One who intentionally intrudes, physically or otherwise, upon
the solitude or seclusion of another or his private affairs or concerns, is subject to liability to the other for invasion of
his privacy, if the intrusion would be highly offensive to a reasonable person.
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Freeh Report at 103 states: “Between 2002 and 2008 the University also allowed Sandusky to
use the University facilities at the Altoona and Behrend (Erie) campuses….Although University
policy required a Memorandum of Agreement (MOA) with all third parties using
facilities…Sandusky was allowed to use the facilities without any MOA.”
Discussion: The Freeh Report at 105 references footnote number 595, PSU policy AD39, as the
source for the statement that requires MOAs for use of facilities by third parties. There is no
such provision in AD39.
Conclusion: The finding, as referenced, is not supported.

Freeh Report at 103 states: “The University continued to support the Second Mile throughout
this time by providing facilities and services for the organization’s day camps and fundraisers.
Sandusky was a corporate officer, volunteer and public face of Second Mile throughout this
time.”
Discussion: The University’s support of Second Mile violated no laws or policies nor was there
anything improper about it. As previously discussed, there was no causal effect between the
University’s provision of facilities and Sandusky’s abuse.
Conclusion: This is a statement of fact, not a finding.

Freeh Report at 103 states: “The University visible support of the Second Mile provided
Sandusky with numerous opportunities to bring young boys to campus and to interact with them
through various camps and activities.”
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Discussion: The University’s support of Second Mile did not violate any laws and/or policies
and was not improper in anyway. As previously discussed, there was no causal effect between
the University’s provision of facilities and Sandusky’s abuse.
Conclusion: This is a statement of fact, not a finding.

Freeh Report at 103 states: “After his retirement, Sandusky retained access to the Nittany Lion
Club, an exclusive seating area at Beaver Stadium. Sandusky continued to be invited by senior
University officials and attend Nittany Lion Club events until his November 2011 arrest.”
Discussion: There is nothing improper about Sandusky retaining access and being invited to sit
in the Nittany Lion Club Suite at Beaver Stadium before his indictment. Nor is there anything
improper about Sandusky’s attendance at Nittany Lion Club events. The Nittany Lion Club is the
“booster” organization for Penn State athletics.
Conclusion: This is a statement of fact, not a finding.

Freeh Report at 103 states: “If University leaders had not granted Sandusky full use of Penn
State’s football facilities and supported his ways to “work with young people through Penn
State” sexual assaults of several young boys on the Penn State campus might have been
prevented.”
Discussion: The issue at hand is the abuse of children, not where the abuse occurred.
Contemporary research shows that it is access to children that enables a child molester to commit
their crimes. Penn State’s provision of facilities had little bearing on Sandusky’s crimes.
Furthermore, it was the leadership of Second Mile who permitted Sandusky’s access to children,
not Penn State officials.
Conclusion: This finding is not supported by contemporary research on child molestation.
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Discussion and Analysis
of
Federal And State Child Sexual Abuse
Reporting Requirements
(Review of Freeh Report Chapter 8)

58

59

SUMMARY
The analysis of Chapter 8 of the Key Findings of the Freeh Report revealed:


One (1) of the six (6) Key Findings did not qualify as a finding because it contained no
conclusion of whether the activity identified violated a law, policy, or was otherwise
improper.



Two (2) of the six (6) Key Findings was unsubstantiated based on the evidence.



Three (3) of the Key Findings were substantiated and/or partially substantiated based on the
evidence, laws, or standards for audits and investigations.

Discussion: The most significant finding of Chapter 8 was that the SIC did not find that Penn
State officials violated the law for failing to report child abuse. Section III, page 117, defines the
child abuse reporting statute (23 Pa. C. S. § 6311). Section IV, page 118, is titled “Implications
of The University’s Failure to Report Allegations of Child Sexual Abuse,” and it did not find that
Penn State officials violated 23 Pa. C. S. § 6311. Instead, it only addressed PSU’s failure to
comply with the Clery Act. This was a de facto admission that the SIC could not conclude,
based on the evidence, that PSU failed to report the incident to the proper authorities. However,
the construction of Chapter 8 is intentionally misleading. To wit:
o
o
o
o


Section I details the requirements of Clery Act reporting
Section II details PSU’s failure to implement the Clery Act.
Section III details Pennsylvania (PA) child abuse reporting requirement.
Section IV expands PSU’s failure to report in compliance with the Clery Act instead
of, as one would expect, to follow Section III with failures to report based on PA law.

The second most significant finding of Chapter 8 was that the SIC did not mention the
Pennsylvania Protective Services laws at Pa 055 § 3490 which describe the reporting
requirements and disclosure of information regarding child abuse investigations.
CONCLUSIONS REGARDING FEDERAL AND STATE
CHILD SEXUAL ABUSE REPORTING REQUIREMENTS

1. The Freeh Report makes no definitive statement that Penn State officials violated the
Pennsylvania child abuse reporting statute (23 Pa. C. S. § 6311).
2. The Freeh Report correctly found that PSU lagged in its implementation of the Clery Act and
was unaware of the requirements for reporting until 2007.
3. The finding that Paterno, Curley, and McQueary failed to report the 2001 incident for the
purposed of Clery Act reporting is unsubstantiated on the grounds there was no mechanism or
process in place for employees outside the University Park Police Department for reporting
Clery Act crimes.
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Discussion and analysis of Freeh Report, Chapter 8, Key Findings
Freeh Report at 110 states: “The Clery Act requires the University to collect crime statistics
relating to designated crimes, including sexual offenses, occurring on University property, make
timely warnings of certain crimes that pose an ongoing threat to the community, and prepare an
annual safety report and distribute it to the campus community. The Clery Act requires “Campus
Security Authorities,” including coaches and athletic directors, to report crimes to police. From
approximately 1991 to 2007, University officials delegated Clery Act reporting to the University
Police Department’s Crime Prevention Officer (“CPO”). The delegated CPO was not provided
any formal training before taking over the position nor does he recall receiving any Clery Act
training until 2007.”
Discussion: These facts form a partial basis to conclude that PSU was not in compliance with
the Clery Act, however, there is no statement if the CPO’s lack of training resulted in noncompliance.


As written, the finding substantiates that the CPO was not formally trained to administer the
program.



No program reporting results are included in the finding that substantiate non-compliance.

Conclusion: The finding is partially substantiated.

Freeh Report at 110 states: “In 2007, the Director of the University Police Department
transferred the Clery Act compliance responsibility from the CPO to a departmental sergeant and
instituted some Clery Act training programs. The sergeant could only devote minimal time to
these duties. Despite the efforts of the University Police Department, awareness and interest in
the Clery Act compliance remained significantly lacking.”
Discussion: These facts a partial basis to conclude that PSU was not in compliance with the
Clery Act, however, there is no statement of performance regarding Clery Act compliance (i.e.,
how many crimes on campus meeting the requirement for Clery Act reporting went unreported).
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The finding indicates minimal time was spent on these duties by the police department, but
there is no data or metrics (e.g., benchmarks from similar organizations) that provide
understanding of how much time should have been allocated to administer the program.



No program reporting results are included in the finding.

Conclusion: The finding is partially substantiated.

Freeh Report at 110 states: “As of November 2011, the University’s Clery Act policy was still
in draft form and had not been implemented. Many employees interviewed were unaware that
they were required to report incidents and had been provided with little, if any, training.
Although University administrators identified compliance with laws and regulations as one of the
top 10 risks to the University in 2009, Clery Act compliance had never been audited by the
University’s internal auditors or received attention from any other University department,
including the Office of General Counsel.
Discussion: These facts form the basis to conclude that PSU was not in compliance with the
Clery Act; however, there is no statement of performance.
Conclusion: The finding is substantiated.

Freeh Report at 110 states: “The University Police Department instituted an electronic report
format for easier reporting, but it received only one completed form between 2007 and 2011.”
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Discussion: This is a statement of fact that contains no performance information to determine
compliance with the program. In other words, if only one Clery Act qualifying crime was
committed between 2007 and 2011, then the system performed properly.
Conclusion: This is not a finding because there is no performance information provided.

Freeh Report at 110 states: “Paterno, Curley, and McQueary were obligated to report the 2001
Sandusky incident to the University Police Department for inclusion in Clery Act statistics and
for determining whether a timely warning should be issued to the University community. No
record exists of such a report. While Schultz and Spanier were arguably not Campus Security
Authorities under the Clery Act, given the leadership positions they held within the University,
they should have ensured that the University was compliant with the Clery Act with regard to
this incident.”
Discussion: It is more reasonable to conclude that then PSU General Counsel, Wendell
Courtney, should have advised Spanier regarding the importance of implementing the Clery Act,
not only with regard to the 2001 incident, but as a matter of legal compliance.


It is unreasonable to expect employees, no matter what their position, to comply with a
program that has not been implemented by their employer.



The Clery Act was not fully implemented at PSU until October 12, 2012.



From 1991 until 2007, the University Police Department had not embraced the program and
was not aware of the use of CSAs to assist in reporting until 2007

Conclusion: The finding is not substantiated.

Freeh Report at 111 states: “Spanier advised the Special Investigations Counsel that although
the University was “big” on compliance, he was not aware that the Clery Act policy had not been
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implemented; that anyone had ever advised him that the University was not in compliance with
the Clery Act or whether there had ever been an internal or external audit of the University’s
Clery Act compliance.”
Discussion: Further investigation by the SIC would have revealed that S. Daniel Carter, who
helped coordinate the training of several Penn State police officers on the Clery Act while
working for the advocacy group Security On Campus, that in 2003 he notified Penn State that it
had mistakenly reported that there were no sexual assaults on campus when the same federal
report noted elsewhere that 11 such incidents had occurred in residence halls.48


In the interview with The Huffington Post, Carter stated, “"They were resistant at first," "But
they came back and acknowledged they made an error."49



The interview further acknowledges that Carter was interviewed by the SIC for the Freeh
Report, but not cited by name.50

Conclusion: The finding is not substantiated based on a conclusion being drawn from an
incomplete record.

48

Penn State Report Shows Limits of Cleary Act, The Huffington Post, 15 July 2012
Id.
50
Id.
49
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Discussion and Analysis
of
The Protection of Children In University
Facilities and Programs
(Review of Freeh Report Chapter 9)
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SUMMARY
The analysis of Chapter 9 of the Key Findings of the Freeh Report revealed:


Two (2) of the four (4) Key Findings did not qualify as a finding because it cited the causes
of deficiencies in the background check process. It should have been combined with the first
finding of the chapter.



Two (2) of the four (4) Key Findings were substantiated or partially substantiated by the
evidence contained in Chapter 9 of the report.

Discussion: Chapter 9 correctly finds that the procedures for conducting criminal background
checks for the personnel who were engaged as employees and/or volunteers working at sports
camps and other activities were inconsistent across the PSU campuses. However, the Freeh
Report was not able to find any direct linkage between the inconsistent application of the
background checks or other child protection procedures to Sandusky’s crimes that occurred on
PSU property.
Two deficiencies were found in Chapter 9 related to revised policy AD 39:


The Freeh Report at 126 incorrectly stated that revised policy AD 39, Minors Involved In
University-Sponsored Programs or Programs Held At The University and/or Housed In
University Facilities, requires ’Memorandums of Agreement” by third parties to use PSU
facilities. There is no specific language to that effect.

CONCLUSION REGARDING THE PROTECTION OF CHILDREN IN UNIVERSITY
FACILITIES AND PROGRAMS
The Freeh Report correctly concludes that the procedures for criminal background checks are not
consistent across PSU campuses, are not fully deployed, and are in need of improvement.
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Discussion and analysis of Freeh Report, Chapter 9, Key Findings
Freeh Report at 120 states: “The University had two main policies, Background Check
Process, and Protection of Minors in University Sponsored Programs (AD 39), that were
designed to protect children using University facilities and participating in University sponsored
programs. The policies for background checks on employees and volunteers were significantly
inadequate.”
Discussion: The Freeh Report at123 provides evidence that the Background Check Process was
inconsistently applied across PSU campuses and that many employees hired to work summer
camps did not get the necessary checks.


The report provided no information regarding non-compliance with AD 39 and incorrectly
stated that AD39 required MOAs with third parties.

Conclusion: The finding is partially substantiated.

Freeh Report at 120 states: “University staff involved with youth programs said that some
persons serving as volunteer coaches and counselors ‘fell through the cracks’ and were allowed
to participate in youth programs or events without appropriate clearances.”
Discussion: The Freeh Report at123 provides evidence that the Background Check Process was
inconsistently applied across PSU campuses and that many employees hired to work summer
camps did not get the necessary checks. A 2009 study found that 234 of the 735 coaches paid to
work at summer sport camps in 2009 did not have a background check completed before the start
of the sports camp for which they worked.
Conclusion: The finding is substantiated.

Freeh Report at 120 states: “Factors in the inconsistent application of these policies and
procedures include confusion among University staff members about what the background check
process entails and who is subject to the process.”
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Discussion: While these details are accurate, they are not a finding in and of themselves.
Rather, these factors are “causes” of the key finding relating to background checks.
Conclusion: This is a cause in support of a previous finding and is not a finding in and of itself.

Freeh Report at 120 states: “The University historically has not trained administrators of youth
programs on the policies. The University also has not consistently required timely submission of
background applications so as to allow sufficient time for background checks.”
Discussion: While these details are accurate, they are not a finding in and of themselves.
Rather, these factors are “causes” of the key finding relating to background checks.
Conclusion: This was a cause in support of a previous finding and not a finding in and of itself.
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Freeh Report Press Conference Findings
(Amended)

The following Freeh Press Conference findings are not
supported by law and/or evidence, based on the twenty
errors and omissions cited on page 5 of this report.
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Judge Freeh’s press conference statements on the following pages are evaluated against the
20 errors and omissions cited on page 4. Red indicates lines struck based on the errors and
omissions.
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Edits to Freeh Press Conference Findings – 12 July 2012
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Edits to Freeh Press Conference Findings – 12 July 2012
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Analysis of Freeh’s Remarks
During the Question and Answer Session

The following remarks (next page) were made by Louis Freeh
during the question and answer period preceding his formal
report at the press conference51. Red type indicates the
allegation/statements that are unsupported based on the errors
in the Freeh Report that were identified on page 5 of this
report and the trial verdicts at Appendix A.

51

http://www.youtube.com/watch?v=g_afZMa5HlA (PBS)
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20:40- “the evidence clearly shows, in our view, an active agreement to conceal”
22:20 - ”the rapes of these boys occurred in the Lasch Building”
24:12 – “feel obligated to advise the board on a timely and fulsome basis. That clearly did not
happen here in 1998.’
26:00 - “between 2009 and 2011, some of the same things I just alluded to.” (referring to
Sandusky interacting with youth on the PSU campus)
26:20 – “the reasonable conclusion that we make is that all four individuals, that
I’ve mentioned including Mr. Paterno made a decision – made a decision to actively conceal
knowledge in the events of February 2011. I can’t parse between them, degrees of responsibility
- what’s significant and shocking is that the four of them, the four most powerful people at Penn
State University made a decision to conceal this information.”
28:18 – “As we put in our report, the motivation to avoid the consequences of bad publicity. Not
just bad publicity.”
28: 52 – “What’s striking about 1998 is nobody even spoke to Sandusky. Not one of those four
persons. Including the coach who was a few steps away from his office. There’s no indication
anybody spoke to him.”
30:08 – “Well we know when Mr. Curley speaks to the Second Mile he uses the same word, that
they were worried about Sandusky showering with a boy because of bad publicity. So this
notion of bad publicity, which is really disclosure, opening, and reporting, is a pervasive concern
and fear by those running the university.”
30:55 - “There’s several e-mails – contemporaneous e-mails – in 1998, which we found by the
way, which shows he’s (Paterno) clearly following the case. He’s clearly following the 1998
investigation.”
33:08 - “The janitors, that’s the tone on the bottom. Ok. These are the employees of Penn Stare
who clean the locker rooms in the Lasch building where young boys are being raped. They
witness, what is probably, in the report, the most horrific rape, that’s described.”
36:20 – “He (Paterno) as someone once said, made perhaps the worst mistake of his life. We’re
not singling him out. We’re putting him in a category of four other people who are the four
major leaders of Penn State….He was an integral part of the active decision to conceal.”

75

CONCLUDING REMARKS
It is clear that when comparing the Freeh Report findings to the evidence on the public record
that the report is far from a full, fair, and objective account of the actions of PSU officials. In
fact, it is an error riddled account of the events related to the Sandusky scandal that was based
on a shoddy investigation, biased analysis, and mostly unsupported findings.
The preceding pages provided a detailed analysis of each finding. The analyses revealed that
nearly all of the Freeh Report’s findings used to support the NCAA sanctions were
unsubstantiated, didn’t meet the criteria for a finding, and contained numerous factual errors.
My first report on the Sandusky Scandal laid bare the breakdowns in Pennsylvania’s child
protection system and the failures of the caseworkers to take action when they identified the
signs of possible child sexual abuse. However, I did not recommend any punishment for the
individuals who failed to identify Sandusky as a child molester in 1998. Instead, I recommended
a review of the procedures pertaining to the Commonwealth’s child sexual abuse investigations
and for the establishment of an Office of Child Advocate to independently oversee child abuse
investigations.
In stark contrast, the NCAA’s solutions for solving the problem (based on the factually were to
place blame on “the football culture” at Penn State and a handful of officials who were fooled
by Sandusky. The NCAA also levied unprecedented sanctions including: $60 million in fines; a
five year probation period that included punishing student-athletes by depriving them of
scholarships; prohibiting the athletes from competing for championships and from playing in
bowl games for four years; and negating the wins of the Penn State program (and coach
Paterno) back to 1998.
Only one of the remedies, the $60 million dollar fine, would have any impact on preventing
child abuse. However, the fine was pre-mature because no athletic department official has
been found guilty of a crime. The Freeh Report - by Judge Freeh’s own admission - does not
meet the standard for providing proof beyond a reasonable doubt. The Freeh Report’s relaxed
standard of a “reasonable conclusion” is not met when the facts on the public record (many of
which the SIC excluded) are added to the report and correctly analyzed.
For all of the reasons stated above, the NCAA sanctions against Penn State University should be
repealed.
Ray Blehar has 27 years of experience as an analyst and investigator. He previously served as a member of the
Board of Examiners for the U.S. Senate Productivity and Maryland Quality Awards program. In this role, he
examined the most important aspects of organizational governance, including legal, ethical, and societal
responsibilities, strategic planning, customer relationship management, operations management, human resources
management, and business performance. He holds certifications as a Quality Improvement Associate with the
American Society of Quality and as a team facilitator through the Army Management and Engineering College. Ray
is currently employed as a senior requirements analyst in Washington, DC.
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QUOTES SUPPORTING THE FREEH REPORT
“We thank Judge Freeh for his diligence in uncovering the facts over the past eight months
and issuing such a comprehensive and thorough report,”
-- Penn State Trustee, Kenneth Frazier, July 13, 2012

“Over the past several weeks, high-profile criticisms of the Freeh Report, which
examined the Penn State administration's failed response to a report of inappropriate
sexual behavior by former defensive coordinator Jerry Sandusky, generated more heat
than light. Nearly identical missives from a handful of renegade PSU trustees, the family
of ex-coach Joe Paterno, and a handful of former Penn State football players all slammed
the Freeh Report as biased and filled with factual errors--but were unable to identify
even one specific way in which the report was biased, or point out even one factual error
that made the critics' case.”
-- KC Johnson, Minding the Campus, September 5, 2012

“The reliance on the Freeh Report was a clearly thoughtful decision and logical
decision. When you consider the fact that, as I described, we the NCAA, our investigators
don't have anywhere near the authority granted to the Freeh group. The Freeh group was
given carte blanche to look anywhere and everywhere inside the university. We would
never have had that authority. They were essentially given a blank check for resources,
spent six and a half million dollars, interviewed 450 people,52 read over three million
documents and e-mails -- I could have sent my entire team in there for five years and
couldn't have gotten anywhere near that level of detailed understanding of what went on
there. Everyone on the Executive Committee and Division I board understood that. So, to
suggest that we could somehow conduct, and by the way, spend another two years….
anyone in the room can understand that and spend another two years debating and
discussing what happened at Penn State didn't make sense to anybody involved. When the
probability of finding anything in addition to the Freeh Report was zero.
-- NCAA President, Mark Emmert, December 12, 2012

52

See Appendix D for analysis of number of interviews used in the report.
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APPENDIX A – Commonwealth v. Sandusky Trial Verdicts
Sandusky faced 52 original counts of abuse, four of which were dismissed during trial.
Here's a breakdown of all the charges with verdicts from the jury.
VICTIM 1
Count 1: Involuntary deviate sexual intercourse
Verdict: Guilty.
Count 2: Involuntary deviate sexual intercourse
Verdict: Guilty.
Count 3: Indecent assault
Verdict: Guilty.
Count 4: Unlawful contact with minors
Verdict: Guilty.
Count 5: Corruption of minors
Verdict: Guilty.
Count 6: Endangering welfare of children
Verdict: Guilty.
VICTIM 2
Count 7: Involuntary deviate sexual intercourse
Verdict: Not guilty.
Count 8: Indecent assault
Verdict: Guilty.
Count 9: Unlawful contact with minors
Verdict: Guilty.
Count 10: Corruption of minors
Verdict: Guilty.
Count 11: Endangering welfare of children
Verdict: Guilty.
VICTIM 3
Count 12: Indecent assault
Verdict: Guilty.
Count 13: Unlawful contact with minors
Verdict: Guilty.
Count 14: Corruption of minors
Verdict: Guilty.
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Count 15: Endangering welfare of children
Verdict: Guilty.
VICTIM 4
Count 16: Involuntary deviate sexual intercourse
Verdict: Charge was dismissed
Count 17: Involuntary deviate sexual intercourse
Verdict: Guilty.
Count 18: Involuntary deviate sexual intercourse
Verdict: Charge was dismissed
Count 19: Aggravated indecent assault
Verdict: Charge was dismissed
Count 20: Indecent assault
Verdict: Guilty.
Count 21: Unlawful contact with minors
Verdict: Guilty.
Count 22: Corruption of minors
Verdict: Guilty.
Count 23: Endangering welfare of children
Verdict: Guilty.
VICTIM 5
Count 24: Indecent assault
Verdict: Not guilty.
Count 25: Unlawful contact with minors
Verdict: Guilty.
Count 26: Corruption of minors
Verdict: Guilty.
Count 27: Endangering welfare of children
Verdict: Guilty.
VICTIM 6
Count 28: Indecent assault
Verdict: Not guilty.
Count 29: Unlawful contact with minors
Verdict: Guilty.
Count 30: Corruption of minors
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Verdict: Guilty.
Count 31: Endangering welfare of children
Verdict: Guilty.
VICTIM 7
Count 32: Criminal attempt to commit indecent assault
Verdict: Guilty.
Count 33: Unlawful contact with minors
Verdict: Charge was dismissed
Count 34: Corruption of minors
Verdict: Guilty.
Count 35: Endangering welfare of children
Verdict: Guilty.
VICTIM 8
Count 36: Involuntary deviate sexual intercourse
Verdict: Guilty.
Count 37: Involuntary deviate sexual intercourse
Verdict: Guilty.
Count 38: Unlawful contact with minors
Verdict: Guilty.
Count 39: Corruption of minors
Verdict: Guilty.
Count 40: Endangering welfare of children
Verdict: Guilty.
VICTIM 9
Count 41: Involuntary deviate sexual intercourse
Verdict: Guilty.
Count 42: Involuntary deviate sexual intercourse
Verdict: Guilty.
Count 43: Indecent assault
Verdict: Guilty.
Count 44: Unlawful contact with minors
Verdict: Guilty.
Count 45: Corruption of minors
Verdict: Guilty.
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Count 46: Endangering welfare of children
Verdict: Guilty.
VICTIM 10
Count 47: Involuntary deviate sexual intercourse
Verdict: Guilty.
Count 48: Involuntary deviate sexual intercourse
Verdict: Guilty.
Count 49: Indecent assault
Verdict: Guilty.
Count 50: Unlawful contact with minors
Verdict: Guilty.
Count 51: Corruption of minors
Verdict: Guilty.
Count 52: Endangering welfare of children
Verdict: Guilty.
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Appendix B – Freeh Report Exhibit 5C
Schultz’s Note of 2/12/2001

Note indicates that contacting DPW was an option if Sandusky was not cooperative.
Exhibit 5G (page 10 of this report) provides evidence that contacting DPW remained an
option on 28 February – after Paterno spoke with Curley the day prior.
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Appendix C: Op-Ed by District Magistrate Carmine Prestia, 24 January 2012
District Judge: 'Never Once' Any Sign Paterno Tampered in Justice
System
by Guest Columnist on January 24, 2012 12:28 AM

by Carmine W. Prestia Jr.

I've lived and worked in State College for the past 41 years: 25 with the State College
Police Department, one year of retirement, and 15 years as a magisterial district judge. The
events of the past few months have disturbed my family and me, just like they have
everyone else.
A lot has been said, and there have been all kinds of opinions, accusations, and even a few
facts offered. Usually, I should keep quiet because of my position, but I would be less of a
man if I didn't offer this.
First, the disclaimer: I've met Joe Paterno maybe three times in the past 41 years. I've met
and talked to Sue a number of times, and she and my wife, Elaine, worked together at
playschool and Our Lady of Victory Elementary School when our son Chris went there with
the Paternos' son Scott. Chris is still friends with Scott and his family.
When I went to Hershey Medical Center for bypass surgery, Scott and Heather invited Elaine
there to stay at their home nearby for several nights to be near me. I even shoveled the
snow off the Paternos' walk a couple times when I moonlighted as a landscaper. I graduated
from Penn State and still teach there in the Deputy Sheriff Academy.
We've heard a lot of accusations about Joe trying to protect the football players when they
got in trouble, covering up for them. That's not my experience!
Never once in my time as a police officer or judge has anyone in the football program asked
me to cover up anything, withdraw a charge, or do something else unethical. I certainly saw
a number of players get in trouble. Offenses ranged from simple summary offenses to
felonies of the first degree.
The only thing that I remember about these situations was my friend Frank Rocco calling
me at the police department on a Monday morning to inquire about a rumor he heard that
some players had gotten in trouble. I would check and confirm the information, and Frank
would say: "OK, Carm -- I'll tell Joe. Thank you." Never once a request to do anything to
cover up something.
As a judge, I also dealt with football players. Several years ago, a young man was brought
into my court on a significant amount of unpaid warrants. As it turned out, he was a first- or
second-string football player and had ignored a large number of parking offenses.
He had asked for a payment plan and defaulted several times, ignoring the court's
warnings. The police had picked him up and brought him before the court. I told him the "jig
was up" and that he had to pay the fines or go to jail. There was a possibility he would miss
the next game in one or two days. He asked to make a phone call.
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Shortly thereafter, several young men from the football program showed up and asked what
they could do for him. I said produce the fines and costs. After about a half hour, they
returned with the money in hand. It was quite evident that they had taken up a collection
amongst his friends.
I released him and left it to them to settle the debts. No coaches or administrators called to
ask a favor. Never once.
In all those years, if Joe was trying to protect his players, covering up for them, why didn't I
hear or see anything? Where were these conspiracies? I know that legal problems pained
and embarrassed all of the coaching staff, but the players had to deal with the
consequences on their own.
I should have written this before Joe died. We always wait too long. Maybe the family and
friends will get some comfort from my experience.
Someone had to say it: never once.
Editor's note: Carmine W. Prestia Jr. is a district judge based in downtown State College.
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APPENDIX D: Analysis of Freeh Report Endnotes Referencing Interviews

Analysis reveals approximately 98 interviews were reference in the Freeh Report and that
over one third of the references were attributed to Penn State Board of Trustee members.
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